Longlife

Longlife

Legal Requirements

Report on legal sustainability requirements and building
permission procedures. A comparison of the legal framework
in Germany, Denmark, Poland and Lithuania.

3
S
£
£
S
S
nc
8,
3

Longlife

-~ Baltic Sea Region
Programme 2007-2013

Part-financed by the European Union

L.

ISBN 978-3-7983-2393-3 Universitatsverlag TU Berlin (European Regional Development Fund)




1

Longlife

Longlife

Sustainable, energy efficient and resource saving, residential
buildings in consideration of unified procedures and new and
adapted technologies

Project in the Baltic Sea Region Programme 2007-2013

YIJUN
Legal sustainability requirements

and building permission procedures

A comparison of the legal framework
in Germany, Denmark, Poland and Lithuania

- Programme 2007-2013

' Part-financed by the European Union
(European Regional Development Fund)



Document history

TU Berlin Publications

Edited by Prof. Dr.-Ing. Klaus Riickert, Longlife lead partner and Longlife project partners

Printed on acid-free paper

© 2011 by Universitatsverlag der TU Berlin

Alle Rechte vorbehalten

Technische Universitat Berlin, Universitdtsvserlag c/o UB, Fasanenstr. 88, 10623 Berlin, 2011

Printed in the Federal Republic of Germany.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system of any na-
ture, or transmitted, in any form or by any means, electronic, mechanical, photocopying, recording or
otherwise, without the prior written permission of the publisher.

Printed/ Bound by ENDFORMAT Gesellschaft fiir gute Druckerzeugnisse mbH, Berlin, Germany

ISBN 978-3-7983-2393-3

Part-financed by the European Union
(European Regional Development Fund)



Document history

Document history

Date of issue 2011
Distribution No of copies
Lead partner Secretariat 1

JTS, Rostock 1

Archive 1

Project partner from DE, DK, LT, PL 34

Ass. organizations from Russia 3

TU Berlin, Universitatsverlag c/o UB 10

Title

Legal sustainability requirements and building permission procedures

Editor

Prof. Dr.-Ing.
Klaus Riickert
Lead partner

Author
Prof. Dr. Christoph Moench
Dr. Jan Hennig and Martin Schulz

[llustrations by

TU Berlin, Faculty VI, Institute of Architecture, Department Design and Struc-
ture as lead partner

Layout by

TU Berlin, Faculty VI, Institute of Architecture, Department Design and Struc-
ture as lead partner

Keywords: certification, criteria, energy efficiency, integrated planning,

life cycle costs, operating costs, requirements, resource saving,
specifications prototype design, standards, sustainability

open X
Classification internal
proprietary
Up date
Version Date sent Name position
01
02

- Programme 2007-2013

Part-financed by the European Union
(European Regional Development Fund)



4 Europe 2020
Longlife
Eco-Energy

Part-financed by the European Union
(European Regional Development Fund)



Content

Content

A. INErOAUCEION ... 11
B. European Legal FrameWOrK .........ccceeeeeeceiiiiiiirieecccesrieeereenssssesseeeennnsssssssssesesnnnnssssssssesennas 13
l. The Treaty on the Functioning of the European Union (TFEU) ........cccceevcieeicciiee e, 13
1. Article 11 TFEU (€X Article 6 ECT) wuuvuveieiieiiciiiieeiee e eeirreeee e e e eetrrree e e e e eeesnnraaeeeeeseennnnns 13
2. Article 114 TFEU (eX Article 95 ECT) vuvviiiiiicciiieeeee ettt eeeetrrree e e e e eeeentrareee e e e eeennnns 13
3. Article 192 TFEU (X Article 175 ECT) coviiiiiieiiieeeeee ettt e eeeeirrree e e e e eeesnarereeeeeeeeennnns 14
4, ATTICIE 194 TFEU .ottt sttt ettt et e sr e s e sane e 14
5. SUMMArY and CONCIUSION ..ueeiiiiiiieiciiiee ettt e e e e bre e e e sbae e e e sbbe e e e easreeeeeaneeas 15
Il. Conceptual Ideas and Strategies of the CommIsSION........cccciviiiiiiiiiiiiiee e 15
1. Green Paper on Energy Efficiency — COM(2005) 265 final .......cccccceeevieercieeecieeeciee e, 15
2. Action Plan for Energy Efficiency — COM(2006) 545 final........cccceevvieeeieeenieecciee e 16
3. Lead Market Initiative for EUrOPE.....cociiiii e 17
3.1 Action Plan for sustainable construction — SEC(2007) 1729 .......cccooveecvveevveennnenn. 17
3.2  Mid-term progress report — SEC (2009) 1198 final.........cceecrieeeicrieeecciieeeecreenn. 18
Il. European Regulations and Dir€CLIVES ....ccccivcciiiiiiiee ettt e e eerrree e e e e e e ennreeee s 19
1. Directive 89/106/EEC of 21 December 1988 on construction products ..........cceceuv..... 19
1.1 Compliance with the essential requirements..........ccccceeeeiiiciiiiieee e, 19
1.2 Attestation of conformity ......ccuveeiiiii oo 20

2. Proposal for a Regulation laying down harmonised conditions for the marketing of the
construction products, 2008/0098 (COD)....ccueeeireeeireeeerie et eereeeereeeeeeeeereeeeteeeereeeeaee s 22
2.1 History of the proposal ... i e 22
2.2 Main innovations compared to Council Directive 89/106/EEC..........coeceuveenne... 22

3. Directive 92/42/EEC of 21 May 1992 on efficiency requirements for new hot-water
boilers fired with liquid or gaseous fUIS .........ccociiiiiiiii i 23

4. Directive 2009/142/EC of 30 November 2009 relating to appliances burning gaseous

UL ettt et e r e b e sree e sane e 24
.1 OVEIVIEW ..iiiiiiiiiiiiiiiiie ittt ba e s ba e s ba s e s s sba s e s s sanae s 24
4.2 Summary and CoNCIUSION ...cccuiiii it aee e e 25
5. Regulation (EC) No 66/2010 of 25 November 2009 on the EU Ecolabel......................... 25
5.0 OV BIVIBW e e 25

Part-financed by the European Union
(European Regional Development Fund)



Content

5.2 Ecolabel for BUildings.......ccouiiiiiiiiie e 26
5.3 Summary and CoONCIUSION ......uiiiiiiiiie ittt e s e e e e s s naaee e 27
6. Directive 2006/32/EC of 5 April 2006 on energy end-use efficiency and energy services
and repealing Council Directive 93/76/EEC ........coveieeeieeeireeireeereeeteecee e cre e eeveeevee v 27
6.1 OVEIVIEW .eiiiiiiiie ittt ettt ettt ettt e sttt e st e e st e e s aab et e e s s ann e e e sannneeesannreeessnneeenan 27
6.2  GUIdelines iN the DIrECtIVE.....cccueiiiiieriieeee ettt 28
6.3 SUMMAry and CONCIUSION .....uviiiiiiiiee ettt e s sbae e s s araeeeas 29
7. Directive 2010/31/EU of 19 May 2010 on the energy performance of buildings —
a recast of the Directive 2002/91/EC of 16 December 2002..........ccceververrereereeeneneneens 30
7.1 Background Of rECAST.......uiiiiiii e 30
7.2 OVEIVIEW .eoiiiiiiiiieie ettt ettt e st e st r e s e e e e s en e e e e s annreeessnnenenan 31
7.3 Summary and CONCIUSION ...ccciieiiiiiiee e e e e e e e e e e e nnraeee s 33
8. Directive 2010/30/EU of 19 May 2010 on the indication by labelling and standard
product information of the consumption of energy (recast) ........cccceeevveeiecieeecccieeeennns 34
9, Services in the Internal Market Directive 2006/123/EC .......oovvevvueeeeeeiiieeeieeeeeeeeeereennns 34
0.1 OVEIVIEW ..eiiiiiiiiiiiieit ettt e s s sra e s s rae e e s nae s 34
9.2 Effects on bUilding [aW......cooo i e 35
9.3 SUumMmMary and CONCIUSION ....uviiiiiiiiciiiiriee et e e e st e e e s e e e sarrr e e e e e e e eennnnns 35
10. Directive 2009/28/EC of 23 April 2009 on the promotion of the use of energy from
FENEWADIE SOUMCES ...ttt ettt st sttt et b e s b st e eneenees 36
101 OVEIVIEW .ueiiiiiiiiiiiiiiitic ittt e s s e sas e e s ssraeeesans 36
10.2 Effects on bUilding [aW....cccuveeiiciieee e 36
10.3  SUuMMary and CONCIUSION......cciiiiiiee ittt e s eetre e e e srre e e senbaeeeenes 37
CONCIUSION <.ttt ettt ettt et e sttt e sa bt e st e e s bt e e sabeesabbeesubeesabaeesnbeesabeessbeesuseesneeanns 37
Comparison of national legal systems...........ccuveeeeriiiiiiiiiiiemciiiiinierereeeneeeses ...39
(CT=T 0 010 1Y PO P PP PPPPPPPPPINN 39
1. Administrative bUilding [aW .....o..eeiiiiiiee e 39
1.1 The building codes of the Federal States (LANder) ..........ccoueeeeecveeeeccieeeeccieeeeans 39
1.2 Additional administrative law on the national level............ccccoceniiiiiiiiiiniens 42
2. [ Y T 0110 ¥ = - 1Y PSR 43
DBINIMAIK c ettt st s e st sb e e b e e s m e s be e e sar e e s b et e enb e e s be e e snr e e s reeesnnee s reeenn 45
1. Administrative bUuilding [aW .....oc.eeeiiieiei e 45
2. [ T oY o 1T o =G - 1Y SRRt 46
.
Eco-Ener




Content

[ =T o o PR PR UPTPUPTRPRROPRIN 48
1. Administrative bUilding [aW .....cc.eeiiiiieece e 48
2. [ T oY o 1T o= - 1Y SRRSOt 48
(1 o [T = D PP PRSP PPPPTRPPRN 50
1. Administrative BUIldiNG [aW ......cviiiiiiie e e 50
2. [ T oY o 1T o= - 1Y SRRt 51
(6o o Tol [V o o IO PP UPO PP PPPTRPPRN 52
Building Permission ProCedure ...........ecceeiiiiiirmmneiiiciiieeenennssssseesneesnmnsssssssssssesnnssssssssssssennns 54
GBI NI ANY L aan 54
1. (0o T0 0] o1 LT ol - [ 1 o Lo 1o TR 54
2. F Yo o] 1o o | S0 PSP SS 59
3. Issuance of Permission / DOCUMENTAION ......veviivveieiiiiiieeeeteeeeeetreeeeereeessstreeesstreeesaans 60
3.1 Preparation of the technical construction documentation..........ccccccceeevennnnnneenn. 66
3.2  Preparation of the documentation on energy consumption/heat insulation...... 68
3.3 Permission reQUIrEMENT ..c.cciiiiiiiiiiiiiee e eeiiieeee e e s e sitrre e e e e e s s s sabbaaeeeeesssssaanranaeeas 73
3.4 Scope Of QULNONItY'S FEVIEW ....iiiiiiiiii ittt 75
3.5 Examination by private Parties.......cccccueeeiicieee it 88
DENMAIK  eeeeieiee ettt ettt e st e st e s b e e e sbe e e sabe e e e sabe e e sareeenreeesaneeeanree sneeesaneeas 93
1. Competent AULNOIITIES cooiei e e e e e e nnreaee s 93
2. FAY o] o Tt | A PPPRTt 93
3. Issuance of Permission / DOCUMENTATION ....oceeeuvveeieeeeeiiicireereeeeeeeeeiereereeesessseaaeeeeeeessnas 93
(o] Yo Ve IO TSP P PR PTO PP PPPPTOPRN 95
1. (00T 0] o1 (=] 0 A YU d o To L A= 95
2. FAY o] o] Tt | A PPPRTt 95
3. Issuance of Permission / DOCUMENTATION .....occeuvveeieieeiiiecieeieeeeee s e e e e e e seaaeeereeeeeaas 95
(31 o [V T DT P PP PP PPPPPRN 98
1. (0oT0 0] o1 (=T 0l A VU] d o [o 1 A [T T 98
2. 1Y o] o] 117 o | S0P SR 99
3. Issuance of Permission / DOCUMENTATION .....oceeuvvviieeeeeiieeieiieeeeee e et reeeeeeseaaeeereeeeseas 99
60T ol [0 o] o PRSI PPSRRNE 100

Part-financed by the European Union
(European Regional Development Fund)



Content

E. Sustainability requirements in the national legal systems with regard to energy, water,

construction products and traffiC.........cceeeeeecieiiiiiiiiecrrc e e e e e e e e e e nnnnnnes 101
I =TT = PN 101
1. GBI MNIANY e 101
1.1 TRESHOIAS et 101

1.2 Thermal inSUlQtioNn ..c..cooci i e 105

1.3 Energy production tEChNOIOZY ......cccccuviiiiiiiiiiccieee e e 108

O 1T a1 V=4 (U] PP 112

1.5 Connection to district NEAtING ......eeveeiiiee i 115

2. [D=10T 0 T o TP PP ORURPPP 117
2.1 TRrEShOIAS ..ot 117

2.2 Thermal inSUlatioNn ...c.cociiiiieiieee e e 118

2.3 Energy production teChNOIOZY ....c.vvevieiiiiieiee e e 120

2.4 HEAtiNG fUBIS ...eee e e e 121

2.5 Connection to district heating .....ccceviviiiiiiiiiee e 121

3. POLANG .. s st e s bb e s re e s be e e sabeesbee s 122
3.1 Thermalinsulation and energy thresholds.......ccccccviiiiiiiiiiii e, 122

3.2 Energy production teChNOIOBY ...ccuvvvviiiiiiiiciee e 125

TG T o 1Y o= (U= SR 126

3.4  Connection to district REAtiNg .......ceevvveiiiicieeee e 126

4, LIthU@NIA e s sree s 126
A1 TREESOIAS oo s e 126

4.2 Thermal inSUlation .....ccocuee i s 127

4.3  Energy production teChNOIOZY .....cevvviiiiiiiiiirree e e 128

4.4 HEAtING FURIS ..eeee e e ete e e e e e e e e aaeas 128

4.5 Connection to district heating .......ccuvvveeiiiiiiii e 129

5. (600} 3Tl 1T {10} o F PP P ST PPPTOPRR 129
Il. LT LT PP T PSP PO PTPT TR 129
1. (G110 F=1 1 1 2 U P PP PPPPPON 130
1.1  Recycling of waste water and rainwater .......ccccveeeeeciiei e 130

1.2 RAINWALEr SEEPAEE w.vvvvrrrriiitiiiiiiirtrtitrerererererererererererererereretetererereterererertrererererraen 133

1.3 Sealing of the land .......oeei i e 136

2 (D210 0 o F= T o S U OO PR PP PRSP 138
2.1 Recycling of wastewater and rainWater .........cccoecvvereiciiee e 138

® [
Eco-Energy




Content

2.2 RAINWATEr SEEPAGE ..uuuueiiii s 139

2.3 Sealing of the [and ........uveiieeiieee e 139

3 (2] =T o o [P EOPSR PRSPPI 140
3.1 Recycling of waste water and rainWater .......ccccccoeeecciiieeeie e, 140

3.2 RAINWATEr SEEPAGE ..uuuuuuiii s 140

3.3 Sealing Of the [and ...ccoeeviiicee e e 140

4. CONCIUSION. .ttt ettt ettt et et b e b st e b e sbe e sbeesanees eeaeeenseens 141
llI.  Construction materials and building qUAlITY .......ccccviiiiiiiieiice e 141
1. (CT=] 4 1111 1 2 T O U P PP PP PP PP 141
00 S @o o I o (U Tt oY g T o] e Yo ¥ ot 3PS 141

1.2 INAOOF ClIMATE. ettt 142

1S T \\ (o 11y o] fo) =Tol o] o HRRRR RO PP PP PPPPPPPPPPPPPPPPRY 143

1.4 Tremor ProteCTION ...cuviiiiiiiiiiieieiereiereier et ee e rererereeerererererererererereseresesesen 144

1.5 Fir@ ProteCTION oottt et e e e e e et e e e e e s e sanraaeeeas 145

2. DBINIMAIK. ettt eitee ettt ettt ettt sb ettt e st e e ab e e s bt e e beeesabeesabeeesabeesabbeesabeesabaeesnbeesabeean 145
28 R @ o 1 4 ¥ ot o) o I o] o o [F Lot £SO UP 146

2.2 INAOOF CHMATE.ccutiiiiiieriee ettt ettt sab e st e sbe e e sbe e e saeeesanes 147

P25 T \ V(o Y= o] o) =T o] o RO PP PP PPTP PP 149

2.4 TremoOr ProtECHION ...uu s 149

2.5 Fire ProteCTION e s 149

3 (2] =T o To IR S O PSP PP 150
3.1 Construction ProduUCES .....eeeei i e 150

17 [ To [ Yo gt el T4 s =) TP U STV PTOPRR 150

3.3 NOISE PrOTECTION ..uueiii s 151

3.4 TremoOr ProtECHION ..uuu s 152

3.5 Fire PrOtECTION e s 152

4, LItRUGNIA ceeeieee e e 152
5. (6o ool V1o T o F U P TP P PTPRUPPRPRPION 154
IV.  Traffic, mobility and reCreation..........ooiciiiii i e e e e aaee e 154
1. GBI MNIANY ettt e e e e e e e 155
1.1 Bicycle Parking SPACES .....cccvieeiiciiiieeeiieee ettt et e st e e st e e e st e e e s abae e e e naaeeean 155

1.2 Barrier-free CONSTrUCLION ....co.eiiiiiiieiieeece e e 155

9

Part-financed by the European Union
(European Regional Development Fund)



Content

1.3 Playgrounds and SreeN @rEas ........eeeeeeeeeecurirreeeeeeiiiiirirreeeeessssssrrnneeeesssssssnsseneees 156

1.4 Public transportation ... 158

2 (D101 - PP PPPTO TR 158

2.1 Bicycle Parking SPACES ....eeieeiiiieiciieieeee e e ececieer e e e e e e scntreee e e e e e e esnarrae e e e e e e e e nnnraaeees 158

2.2 Barrier-free CoNSTrUCTION ......ccuiiiieiiinieicee e 158

2.3 Playgrounds and SreEN @reas ......cccueeeecvieeeeiiieeeeiiieeeeeree e e esrreeeesraeeeeeraeeeeeneeas 159

2.4 Public transportation .......cccccuiiiiiiiiie et 159

3 POIANG . et st b e ne e e 160

3.1  Bicycle Parking SPACES .....ccoccuuiieeiiiiee ettt ettt e 160

3.2 Barrier-free CoNSTrUCTION .......c.oeviieiiinieieee e 160

3.3 Playgrounds and Sre€N @reas .....cccueeeecueeeeiiiieeeeiireeeesiieeeesireeessraeeeesraeeeesnaeas 160

3.4 Public transportation ........ccccuiieiiiiiie e e 160

4. (6o o Tol V1o o F USSP PR PP PRROPRRPRRPON 161

F. Summary, Conclusion and Recommendations .......ccccceveeeeeerreeeniirieneneereenscereensceeennseseennns 162
=31 e[ Te T = =T ] 1 ) PP PPTTRPPRPT 165

10 Europe 2020
Longlife
Eco-Energy




Introduction

Introduction

Environmental considerations in terms of sustainability requirements are gaining increasing
awareness in relation to residential construction projects. Although this issue would appear
to be more of a technical and economic topic, one should not underestimate the importance
of the legal framework set out by the European Union (EU), its Member States and regional
and local entities. This is why we have been asked to analyze this legal framework in detail in
the context of the Longlife Project.

Scope of examination

The scope of this legal expertise is broad: It covers both material sustainability requirements
and procedural questions relating to the building permission procedure. Since the
effectiveness of sustainability requirements for buildings is decisively dependent upon how
they are enforced and implemented, these two issues are very closely linked. A look at the
national legal systems of Germany, Denmark, Poland and Lithuania reveals a multitude of
national particularities, but also many commonalities, due to the steadily increasing influence
of the law of the European Union. In particular the European Commission has realized that
harmonizing the different legal systems, and thus preparing the Member States to undertake
new steps in the field of sustainability in residential construction projects can create a great
impact, as can be seen by the fact that the Commission now estimates the energy efficiency
savings potential to be 20 % by the year 2020, which would result in savings of 60 billion
euro.

Against this background, this legal expertise will first analyze and describe the European legal
framework (Part B), then turn to a brief analysis of the different national legal systems of the
Member States (Part C), after which, based on this foundation, it will analyze and describe
the building permission procedures (Part D) and the material sustainability requirements
(Part E) that apply in Germany, Denmark, Poland and Lithuania. The concept of sustainability
in terms of the Longlife Project and this legal expertise is also very broad: even though
energy efficiency is an increasingly important issue, the concept of sustainability is not
limited to that aspect. Hence, this legal expertise also covers other aspects of sustainability
such as water consumption and recycling, construction materials and building quality, as well
as social aspects such as traffic, mobility and recreation.

Procedural method

This legal expertise is partly the result of external input to the Longlife Project, but is also to a
great extent the result of the close cooperation between the partners in the Longlife Project.
As German lawyers, we are competent to analyze and describe the European and German
legal systems and requirements. With respect to the other jurisdictions, i.e. Denmark, Poland
and Lithuania, this legal expertise is based on the contributions of the project partners and
associated partners from those countries. Based on the initial discussions in the Vilnius
workshop in January 2010, we developed a questionnaire which was then filled in by the
partners, i.e. the Municipality of Roskilde for Denmark, Gdansk University of Technology in
collaboration with the City of Gdynia for Poland, and the

m Programme 2007-2013

Part-financed by the European Union
(European Regional Development Fund)



Introduction

Housing and Urban Development Agency (HUDA) of the Lithuanian Ministry of Environment.*
This questionnaire is the principal source and base of this legal expertise.

As a consequence of this procedural method, there is some inconsistency in the level of
information on the various countries.” Nonetheless, as a result of several follow-up
conversations on the questionnaire, the discussions in the Saint Petersburg workshop in June
2010, as well as in bilateral talks with the project partners, we have been able to arrive at a
certain minimum level of information for all of the countries. On some points we have
supplemented the contributions of the project partners from Denmark, Poland and Lithuania
with information obtained from other sources. Where this occurred, it is so designated in the
legal expertise. The other information on the legal situation in these countries is based on
the statements provided by the project partners. This approach made it possible to achieve a
level of information that enables us to provide an overview and comparison of the legal
requirements in Germany, Denmark, Poland and Lithuania.

The discussions during the mid-term conference in Saint Petersburg indicated that it might
be an interesting and promising task to analyze the structure and requirements of Russian
building law as well and to compare it to the other jurisdictions in a future stage of the
Longlife Project.

Our thanks go to Peter Karup and Ove Mgrck (Municipality of Roskilde), Dr. Marek Krzaczek,
Krzysztof Arendt and Romana Antczak (Gdansk University of Technology), Roman Witowski (City
of Gdynia) and Simona lIrzikeviciute (Lithuanian Housing and Urban Development Agency) for
their valuable contributions to this legal expertise. Many thanks also to Julia Kippers for her
support, input and coordination of the communication process, and to Prof. Dr.-Ing. Klaus
Rickert and Maria-llona Kiefel for their leadership in and coordination of the Longlife Project and
for their constant motivation throughout the working process.

This is the case with Denmark and Poland, but above all with Lithuania. Due to changes within the
Lithuanian Project Partner, the information base for this country is unfortunately particularly
thin.
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Summary, Conclusion and Recommendations

E. Summary, Conclusion and Recommendations

Already from the point of view of European legislation it becomes evident how multifaceted the
concept of sustainability is. The abundance of regulations illustrates how confusing, fragmented and
inconsistent the legal situation is. The European Commission is increasing taking on the role of an
engine for the promotion of sustainability in various areas of life, including the construction of
residences. The law of the European Union exerts especially great influence over the promotion of
energy efficiency. The European harmonization has made huge advances with respect to the
requirements placed on building products. However, to date it has shown itself to be more hesitant
with regard to other aspects of sustainability. It is to be assumed that European law will formulate
sustainability requirements in other regulatory areas in the future. One of the key challenges in this
will be to systematize the currently fragmentary regulations in a unified manner in order to create a
coherent system to promote sustainability into which other innovative approaches can be integrated.

Since most of the acts of secondary legislation are issued in the form of Directives, as a rule, Member
States have a certain scope of implementation in integrating the provisions of the European Union
into their national legislation. This creates a significant potential, in particular in the areas of energy
performance of buildings and the use of energy from renewable sources in the building sector. In this
way, individual Member States will be able to realize their own regulatory approaches and
instruments in order to achieve goals defined under EU law. In the process, on the one hand they can
exceed the minimum values required under EU law and decide on their own way forward, while on
the other hand the complexity of the regulatory approaches of the Member States of the European
Commission will also make it possible to follow their application and practical effectiveness and to
accumulate best practice experience in order to possibly prepare regulatory approaches on the
European Union level in the future. Thus, the efforts of the Member States will also determine the
extent to which the European Union will be able to push forward the ecological and economic (and
possibly also social) aspects of sustainability in construction.

A comparison of the building law systems reveals essentially similar structures in Germany, Denmark,
Poland and Lithuania. The building law in all of these countries breaks down into administrative
building law and planning law. This means that all of the countries under examination are in a
position to promote sustainability in the building sector, be it through administrative law, i.e.
mandatory requirements that apply to every construction project, or through planning law and local
plans. The competence to enact local plans shows that there are important additional players in all of
the countries under examination that can promote sustainability in the construction of residences:
the cities and municipalities in all of the countries are responsible, albeit to differing degrees, for
formulating sustainability requirements for their territory or parts thereof in certain areas.

However, the situation is somewhat different with regard to the building permission proceedings.
Although a building permission is mandatory in all of the countries (at least for larger residential
houses), there are various divergences from country to country (in Germany even from Federal State
to Federal State) with regard to the content of the building application documents, the persons who
are entitled to draw up the documents and the duration of the building permission. Since the
proceedings themselves are very complex, it comes as no surprise that no uniform permission
proceeding can be filtered out of the various national jurisdictions. These differences in the
proceedings create a serious obstacle to the crossborder rendering of services in the area of
sustainable construction. Even where material sustainability requirements have meanwhile been
harmonized, the differences in the features of the building permission proceedings means that these
requirements are verified in different manners or in many countries not at all in practice. In this
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Summary, Conclusion and Recommendations

respect, the European Directive on services has made an initial contribution to harmonization.
However, further harmonization measures will be needed in the future in order to remove the
existing obstacles and promote crossborder competition in the provision of products and services for
the sustainable construction of residences. .

With regard to material sustainability requirements, our examination has shown that building codes
can provide an important instrument for promoting sustainability in the construction sector.
Although harmonization in the energy sector with respect to sustainability prerequisites has
made the most progress in comparison to other sustainability criteria, at present there is a serious
need for improvement. The EU is attempting to address the various points of criticism with its
Directive 2010/31/EU, which contains important and positive changes, most significantly a unified
definition of terms, a unified method of calculation, minimum requirements, financial incentive
systems, the legally binding effect of the Energy Performance Certificates, a control system for
Energy Performance Certificates and inspection reports, penalties and sanctions, etc. These
provisions are extremely welcome, but will have to be exhaustively implemented in the Member
States as well in order to achieve any positive effects.

e First and most important is the goal to achieve common standards and categories in terms
of energy matters which either binding regulations or incentive systems can refer to.

e A best practice example of incentive systems is the assistance provided in Germany through
the granting of low-interest loans by KfW Bank. By 2008, KfW Bank had already assisted
280,000 projects, thus saving 760,000 t of CO, and preserving ca. 220,000 jobs (European
Commission, 2009, Low Energy Buildings in Europe: Current State of Play, Definitions and
Best Practice). Denmark has adopted regulations beyond that, making it possible for
municipalities to make designations in the local plans with regard to categories of low-energy
houses. Energy efficiency can additionally be promoted by, for example, imposing certain
sustainability prerequisites in the tendering process in public works contracting law. Such
measures can help to set the tone and enforce sustainability prerequisites.

e Another best practice example is the Act on the Promotion of Renewable Energies in the
Heat Sector (Erneuerbare-Energien-Wérmegesetz - EEWdrmeG) in Germany, a national
climate policy instrument to promote the use of renewable energies. There are two essential
aspects to this:

o Duty of use: Owners of buildings that are to be newly constructed must use
renewable energies for part of their heat supply. All forms of renewable energy can
be used, such as solar radiation energy, geothermal energy, ambient heating and
biomass. Instead of using renewable energies, owners can insulate their buildings
better, recover waste heat or use heat from district heating or combined heat and
power systems.

o Expansion of heat grids: Municipalities can also require connection to and use of
such a grid in the interest of climate protection. The latter is also the case in
Denmark to a limited extent by way of 15(2) no. 11 Planning Act.

e The state can play a pioneering role and set a positive example. It should itself realize certain
models in order to better acquaint citizens with the subject matter involved.

Apart from energy requirements there are also other sustainability criteria which have to be

addressed:
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e Water also plays a role as a sustainability criterion. This primarily involves the recycling of
wastewater and rainwater. There is a serious need for harmonization and catching up in this
area. For example, while in Germany, the framework is determined on a national level and
the Federal States fill in the specifics up to the municipal level, in Poland, there are no
regulations on recycling of wastewater. In Denmark, on the other hand, municipalities can
make designations by way of 15 (2) no. 25 Planning Act. This shows the wide variance in the
regulatory systems.

e In Germany, another criterion is the sealing of the land which also puts sustainability at the
forefront. Builders have to comply with the designations in the development plan, for
instance in accordance with sec. 9 (1) no. 15 BauGB, which provides that certain areas have
to be kept free for public and private green spaces, parks, sports grounds etc. They must
further adhere to the site occupancy ratio, which means that they are only allowed to
overbuild a certain part of their property. When imposing these designations, the
municipalities have to keep in mind sec. 1a (1) sent. 1 BauGB which states that land is to be
used sparingly. No such regulations can be found in the Polish or Danish building codes,
although such provisions could combat the increasing sealing of the land, thus promoting
sustainability in this regard as well.

e It must additionally be noted that there is far too little awareness of the fact that the criteria
that are directly or indirectly linked to sustainability go much further than the sustainability
requirements in the area of energy, which in most cases play a central role. True, their aims
understandably have a high priority, but awareness should also be sharpened in other areas,
from a legal point of view as well, in order to achieve a comprehensive improvement of
sustainability on other levels. For example, traffic, mobility and recreation are seldom
examined, even though this can also make an essential contribution to sustainability, e.g. by
providing good public transportation to the residential areas, thus causing automobiles to be
used less and in turn ultimately reducing CO, emissions. One consideration in the long term
could be introducing an evaluation scheme with a more comprehensive approach, that
provides for additional criteria along with energy requirements.

The subject of “legal sustainability requirements and building permission procedures” is very
complex. However, it can be established that the motivation for shaping a legal framework for
sustainability in the housing sector is growing. For instance, the implementation of the European
Performance of Buildings Directive is a great milestone in terms of promoting energy efficiency. But
the Member States are also endeavouring to enhance their performance, one example being
Denmark’s introduction of a new stricter low energy class for housing by 2011 while making the
former low energy class the standard for new buildings. Our examination has shown that
municipalities may take in important role in going beyond national and European standards by
setting stricter requirements on a local level. Facilitating and encouraging these local initiatives may
contribute to the promotion of sustainability in the housing sector and trigger creative and
innovative solutions. All of the countries examined are on a promising track, although the goals set
by the EU are fairly demanding, so there is no reason to slow down in their efforts. It will be of
particular interest to see how future challenges, such as climate change, will affect Member States’
policies and how the future European legislative framework will be transposed in the different
jurisdictions.

Union
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